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*

MEMORANDUM OF POINTS AND
AUTHORITTES

DOCKET NO. 92-041

CAUSE NO. ACT /  Ot S /  OZS

Comes now the Permitee, Co-op Mining Company, and

submlts the fol lowi.ng Memorandum of Points and Author i t ies,

regarding the res judicata ef fect  of  the f inal ized NOVs and

assessments as the basis for the introduct ion of  any evidence

concernlng the fact  of  v iolat ion or the assessment of  negl igence

penalty pointsr dt  the formal hear ing of  th is cause.

FACTUAL BACKGROUND

1 .  on February 27 ,  1 991 ,  the Divis ion issued NOV

N91 -35-1 -1 to Co-op, al leging that Co-op had constructed a road

within the permit  area pr ior to receiving author izat ion for the

construct ion. The fact  of  v iolat ion was not appealed and the

pena l t y  assessed  has  been  pa id .  See  D iv i s ion ts  Exh lb t t  #2 .

2 .  On Apr i l  26 ,  1  991 |  the Div ls ion issued NOV

N91 -20-1 -1 to Co-op, dl leging that Co-op had fai led to redo al l



t
r l

of i ts maps within the al lot ted t ime. The fact  of  v iolat ion was

appealed, but was upheld at an informal assessment conference and

the penal ty  assessed has been pa id ,  See Div is ion 's  Exh ib i t  #3.

3 .  On JuIy  2 ,  1  991 |  the Div is ion issued NoV

N91-25-7-2(#21 to  Co-op,  a l leg ing that  Co-op had en larged a  shop

pad pr ior to receiving Divis lon author izat ion. Test imony was

offered and received at the informal hear ing held before the

Div is ion Di rec tor  on JuIy  8 ,  1992t  that  Co-op t lmely  mai led a

reguest for hear ing to appeal the fact  of  v iolat ion, but the

reguest was not granted as the Divis ion claimed that the reguest

was never received. The penalty assessed has been paid.  See

D iv i s i on ' s  Exh ib i t  #4 .

4 .  By le t ter  dated May 15,  1992t  Co-op was not j - f ied  by

the Divis ion Director that she had determined that a potent ial

pattern of  v iolat ions existed at  Bear Canyon Mine and that the

Division would request the Board to lssue an Order to Show Cause

as to why Co-op t s permit should not be revoked or suspended

unless Co-op reguested an lnformal conference wherein Co-op would

be given an opportunlty to prove that the violations were not

caused by Co-op wiIlful ly or through unrrarranted fallure to

comp ly .  See  D iv i s ion rs  Exh ib l t  #8 .

5.  Co-op reguested the informal hear lng and testLmony

was offered by Co-op and the Divis ion and was received by the

Divis ion Director regarding the violat ions and part icular lyr  the

degree of negl igence lnvolved in each. See Divis ion's Exhibi t

#9 .
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6. The Director determined that the evidence did not

support  a f inding that NOV N91 -20-1 -1 was caused by Co-op's

wi l l fu l  or unlrarranted fai lure to comply,  but determined that

NOVs  N91 -35 -1 -1  and  N91 -26 -7 -2 (#2 )  d i d  cons t i t u t e  a  pa t t e rn  o f

violat ions caused by wi l l fu l  and unwarranted fai lure to comply.

The Director recommended that the Board issue an Order to Show

'Cause, and recommended that Co-op's mining pr iv i leges be

suspended for  for ty  e ight  hours .  See Div is lon 's  Exh ib i t  #9.

7, The Board tssued its Order to Show Cause and Co-op

appeared pursuanL to the Orderr prepared to Show Cause why NOVs

N91  -35 -1  -1  and  N01  -2  6 -7  -2  (#27  d id  no t  cons t i t u te  a  pa t te rn  o f

violat ions caused by wi l l fu l  and unwarranted fai lure to comply.

8.  After the Divis ion rested i ts case at the Order to

Show Cause hearing on OcLober 28, 1992, counsel for the Divis ion

obj ected to the introductlon of any evidence regarding

wi I lf ulness or unwarranted f al lure on the part of Co-op r argruing

that such matters had already been determined by the Division and

were res  j  ud icata .

rSSUE

WHAT EFFECT, TF ANY, DOES THE DIVISIONIS DETERMINATION

OF NEGLIGENCE, IN ASSESSING MONETARY PENALrIES FOR THE NOVS,

HAVE IN THIS PROCEEDING TO DETERII{INE WHETHER OR NOT A PATTERN OF

VIOLATIONS CAUSED BY WTLLFUT AND UNWARRANTED FAILURE TO COMPLY

EXI STS .

ARGUI,TENT

Administrat ive bodies are str ict ly creatures of  and
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created by statute. They have no general or common law powers,

but only the powers and authority to act granted by the specif ic

sLatutes creat ing them. Aceordingly,  one cannot look to the

common law or to general legal precedent to determine the po\{ers,

author i ty or procedures delegated to an administrat ive body,

unless the legal  precedent deals with the administrat ive body at

i s sue .

The wri ter could f ind no precedentr  ei ther f rom Utah

cases or f rom other jurtsdict ions, which have dealt  wi th the

precise legaI issue confront ing the Board. Reported cases

deal ing with the binding ef fect  of  an administrat lve order or

f indingr necessar l ly involve cases where the administrat ive

rul ing is being chal lenged in a j  udielal  forum rather than in

another administrat ive forum, and are therefore, of  l imited

precedent ial  value. Also, such cases are div ided as to whether

or not a f inal  administrat ive rul ing which r . ras not chal lenged or

appealed, is binding ln a subseguent judic ial  proceeding. The

tradi t ional  v iew was that an administrat ive rul ing hras not

binding in a later j  udic ial  forum, al though some recent cases

have adopted a contrary posit ion, depending upon the

circumstances. The fol lowing statement st i I l  seems to express

the current sent iment on this i -ssue.

" I  T Jhe sound view is therefore to use the doctr  j .ne of
res j udicata when the reasons for lt, are present in
ful l  force, to modify i t  when modif icat ion ls needed,
and to rej ect it when the reasons against it outweigh
those in i ts favor.  "  2 K. Davis,  Administrat ive Law
Treat ise  51 8 .02 a t  548 T1Ef ,
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In a case simi lar to ours which dealt  wtth the res

iudicata ef fect  of  f indings and conclusions of  an administrat ive

body, the Texas Court of Appeals ruled that even lf a f inal order

of the AdministratLve body could be given res judlcata ef fect ,

[a ]n  under ly ing f ind ing or  conc lus ion o f  an agency is
notr  of  course, the eguivalent of  i ts f inal
o rde r . . .  ( p .252 ) .

The Court then went on to say at page 253,

.  .  .  e i r  adminlstrat ive determinat ion should not be
regarded as res judicata for the purpose of subseguent
judic ial  proceedings. Al though an agency decis ion may
be binding on the al tency, i t  wi l  l  not be given res
j  udicata ef  f  ect  in cburC.
v. 

-nff ioad 
commission of r Texas

1 982  ) .

In the Champl in Case, supra, the Plaint i f f  at tempted to

chal lenge certain f indings of  the Rai l road Commission, whlch is

the State body which functj-ons in Texas much as the Division and

Board of  Oi l ,  Gas & Ir t in lng do in Utah. The Plaint i  f  f  d id not

chal lenge the f inal  order of  the Commission, but was dissat isf ied

with a f inding that the Commission had made Ln fashloning i ts

Order and feared that the f inding mlght be used against i t  in

subseguent proceedings. The Court  refused to al low a chal lenge

to the f  lndings when Lhe Order i tsel f  \das not being chal lenged,

holding speci f ical ly that the f indings could have no res

j  udicata or col lateral  estoppal ef fect  in any subseguent

proceedings.

In our case, Co-op is not chal lenglng the f inal  Orders

on the NOVs involved, nor the amounts of  the penalt ies assessed.

In fact ,  the penaltLes have been paid and for purposes of th is
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Order to Show Cause hearlng, Co-op wi l l  st ipulate that the fact

of the violations and the amounts of the penalties cannot now be

challenged. I{owever, the underlying " f indings " of degree of

faul t  of  the Divis ion at  the assessment conference cannot be used

against Co-op ln this proceeding. The fact  that the Divis ion

fol lows a certain formula and assesses a certain number of

polnts,  including pol .nts for "Degree of Fau1t "  ,  ln arr iv ing at

the monetary penalty, cannot be used by the Board as the sole

er i ter la in determining whether or not a pattern of  v lolat ions,

caused by the wi l l fu l  or unwarranted fai lure to comply,  has

occurred.

The State of  Utah R645 Coal Dt inlng Rules, Rule

R645-400-331 r  spec i f lca l ly  s ta tes  that  the Board must  determine

" tha t  a  pa t te rn  o f  v io la t i ons . . . ex i s t s . . . and  tha t  each  v io la t i on

was caused by the permitee wil l ful ly or through an unwarranted

fai lure to eomply with those reguirements or condit ions. "

(Emphasis added).  The number of  points assessed by the Divis ion

for "4egrree of faul t"  in assessing the monetary penalty for a

NOVr has l i t t le i f  any persuasive author i ty for the Board, in i ts

determinat ion of  wheLher or not a pattern of  v iolaLj .on exists.

As the Rule states, "A f inding lwhich must be made by the Board,

not the Divis ion I  of  unTdarranted fai lure to comply wi l l  be based

upon a demonstratlon of greater than ordinary negligence on the

part  of  the permitee. "

The Divis ion Director recognized that the "Degree

of Fault"  penalty points found by the assessment of f lcer at  the
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assessment conference in assessing the monetary penalty could not

be used as res Judicata,  to sustain without further evldence,

Lhat a pattern of  v iolat lons existed. At the hearing before the

Directorr  test imony was offered and accept€d, regarding the

degree of negl igence in each of the three NOVs at issue, and in

fact, the Director determined Lhat based upon the evidence

adduced at the hearing, there was no wi l l fu lness or unwarranted

fai lure to comply with respect to one of the Novs, despi te the

points assessed and the f inal i ty of  the assessment Order" See

paragraph 5 on page 6 of  Divis ion's Exhibi t  #9. Al though the

Director did determinel  based upon the evidence presenLed at the

informal hear ing, that the other two NOVs dld resulL from wi l l fu l

and unwarranted failure to comply, wherein she concluded that the

"permitee \^tas determined to have demonstrated greater than

ordi-nary negl j -grence" (paragraph 4 on page 6 of  Divls ion's Exhibi t

#91, her Informal Order did provlde that Co-op could appeal the

In formal  Order  (paragraph 4  on page 7  o f  D iv is ion 's  Exh ib i t  #91.

As stated in the Informal Order, this Order to Show Cause hearing

constitutes the appeal of that Order. CIearIy, where the Order

is appeal€d, the f indings and conclusions, includlng the evidence

rel ied upon, is subj  ect  to review by the reviewing body. The

Board's obl lgat ion is to revlew the Director t  s determinat ion of

a pattern of  v iolat ions, including the reguLred negl igence

f inding within the subject NOVs, not a review of the fact  of

v iolat ion or even the degree of faul t  penalty poinLs assigned in

the underly ing NOVs. A f inding by the Divis ion is not binding on
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the Board r ds the Rules presume that the Divlsion Dj-rector has

already found a pattern or the issue would not be before the

Board. I f  the f indings of  the Divis ion are binding on the Board,

the Board serves no function or purpose and there would be no

reason to schedule an Order To Show Cause hearing.

The Rules require the Board to examine two specif ic

factors in making i ts determinat ion of  whether or not a pattern

of v lolat ions exists:  1 .  That two or more vLolat ions occurred

which const i tute a pattern as def ined in the Rules; and 2. That

each violation in the suspected pattern lras caused by the

permitee wil l f ul ly or through an untvarranted f allure to comply.

Rule  R645-400-335.100 prov ides that  ln  the Order  to  Show Cause

hearing, " the Divis ion wi l l  have the burden of establ ishing a

pr ima facie case for suspension or revocat lon of  the permit  based

upon clear and convincLng evidence. "  (Emphasis added. )  I  would

submit that merely showing that a certain number of poinLs were

assessed at an informal penalty hear ing to determine whether or

not a v iolat ion existed and what an appropr iate f lne would ber is

not "c lear and convincing evLdence".  This is part icular ly t rue

where Co-op did noL even appear and offer any evidence on the

only two NOVs the Director determined constltuted the pattern.

In NOV N91 -35-1-1 ,  Co-op did not request an informal assessrnent

conference, having determined that the f inding of  a v iolat ion

would probably be affirmed and any savlngs from the proposed

assessment real ized by present ing mit igat ing test imony, would be

more than offset by the expense of appearing to contest the

-8-



proposed assessment .  In  NOV N91 -26-7 -2(21 ,  Co-op reguested a

conferencer prepared to contest the fact  of  v iolat ion and the

proposed assessment, but \{as given no opportunity to attend a

conference, because the Divis ion al leged that i t  d id not receive

Co-op I  s reguest.

ft is imporLant to note that even if an informal

assessment conference had been heldr f ,o of f ic ia l  record of

evidence presented at the conference would have been made, and in

fac t r  Ru le  R545-401 -7  60 proh ib i ts  the use o f  any ev idence

presented or statements made at the assessment conference, dt any

subseguent hearing before the Board. If the evidence given upon

which the f lndings of  "degree of faul t"  and other point

assessments wiLhin the penalty point  formula cannot be used in

subseguent proceedings, i t  would seem ludicrous to al low the

f indings themselves to be res judicata,  and i t ,  would seem to be

the clear intent of  the drafters of  the Rules that no f indings of

the Divis ion at  the assessrnent conference leve1 would be res

judicata for any purpose, especial ly for a di f ferent proceedingt

to determine whether additlonal penaltles would be imposed

against the operatot  t  under the "pattern of  v iolat ions" RuIe.

A pattern of  v iolat ions hearing presents an ent i rely

new cause of act ion, very di f ferent f rom a penalty proceeding,

seeks total ly separate rel ief ,  requires di f ferent proof,  and even

techn ica l ly  invo lves a  d i f fe rent  par ty t  L .€ .1  the Board ins tead

of the Divis ion. As such, nei ther res j  udic jr ta nor col lateral

estoppal appl ies.  This is part lcular ly t rue in l lg l 'ht  of  the

-9-



rule prohibi t ing the introduct ion of  evidence of negl igence or

degree of faul t  considered at the assessment conference, in

hearings before the Board. Such evidence or f indings of degree

of fault are not part of the order or Judgment of the penalty

proceeding and cannot be used as evidence of negligence of the

operator in thls separate proceeding.

Final lyr  i f  the Board does determlne that a pattern of

violat ions exists and sanct ions are warranted, the Board must

examine the f acts l.nvolved in the NOVs, Lncluding the degree of

fault or negligence, in order to determine whether or not

the recommendation of the Division Directorr that Co-op be

suspended from operat ing for forty eight hours,  is reasonable

under the circumstances. To allow the evldence for one purpose

and prohibi t  i t  for  another seems to serve no legi t imate purpose.

Since the Board must review evidence of negl lgence i f  a pattern

is found to exist  in any event,  th is fact  alone would be enough

under Prof essor Davis I  v lew t ' to use the doctr i -ne of  res j  udicata

when the reasons for i t  are present in fuI l  force, to modify i t

when modif icat ion is neededp and to reject  i t  when the reason

against i t  outweigh those in i ts favor.  "

Admlnistrat ive Law Treat ise, gupra.

1992 .

2 K. Davis

Respectful ly submit ted this /  d day of  Decemb€rr

Ca?I E, Ktnfs
Attorney for Co-op Mining
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CERTTFTCATE OF SERVICE

I hereby certify that I hand delivered a copy of the

foregoing Memorandum to Thomas A. Mitchel l ,  Esq.,  355 hlest North

Temple #350,  SaI t  Lake Ci ty ,  Utah 841 80,  th is  /A day o f

December ,  1992t  postage prepa id .
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